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Abstract

Statistics released by the Chinese Center for Disease Control and Prevention in 2009
showed that mental iliness in China affects a population of over 100 million, of whom 16
million are severely ill.

Meanwhile, major flaws in the Chinese involuntary commitment system remain
unaddressed. These weaknesses not only endanger the public, but expose every citizen
to the threat of arbitrary commitment.

The public expects the future Chinese Mental Health Law to address the current disorder
by instituting consistent standards and procedures for civil commitment. The psychiatric
community, however, have continued to emphasize its lack of resources. As a result,
involuntary commitment has followed only a slow path to rule of law.

This Report is based on a three-year study of more than 100 cases of involuntary
commitment, 30 relevant laws and regulations, and over 300 news reports. These cases
have drawn us a picture of the commitment of those who should not be committed, and
the neglect of those who should; and the threat to the public caused by this misplacement
of resources.

This Report argues that the Chinese system of involuntary commitment has eight major
flaws, founded on three false psychiatric assumptions. It analyzes the ongoing drafting
and development of the Chinese Mental Health Law and puts forth five recommendations,
centered on the development of effective mechanisms through which patients can dispute
their commitment, and the right to legal counsel for the mentally ill.

The Status Quo: the Public Faces a Double Threat

This report undertakes an examination of numerous news reports and cases — the Liu
Yalin child killings, the Chen Jian'an case, the Jiangsu Zhu Jinhong case, the Guangzhou
He Jinrong case, the Shenzhen Zou Yijun case, and others — and finds the Chinese
psychiatric commitment system to be in total disorder.

On one hand, due to a lack of adequate resources for their care, people with severe
mental iliness are permanently confined at home by family members, or are abandoned
and left to wander the streets. This neglect of the mentally ill, sometimes referred to as
“loose cannons”, is an imminent threat to public safety and a cause of frequent tragedy.
At the same time, the mentally ill suffer threats to their freedom, their health, and
sometimes their lives.
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On the other hand, many people with low-grade mental conditions, or none at all, are
forced into psychiatric institutions and “treated”. Treatment typically lasts for over three
months.

The misallocation and waste of precious medical resources exposes the public to a
two-fold risk: the threat of harm by the neglected mentally ill, with little hope of civil
compensation for those harmed; and the threat fo every individual that he or she may be
committed to a mental hospital as a result of personal conflict or for any other reason.

Causes: Eight Systemic Flaws Are the Preconditions for Psychiatric Abuse

This Report discusses eight major problems with the current system of involuntary
commitment in China.

1. There is no threshold for commitment. People with any kind of mental illness, and those
suspected of mental illness but never medically diagnosed, have all been identified as
committable psychiatric patients. This is in conflict with the international standard of “risk
of harm to self or others”.

2. There is no legal procedure for commitment. Mental hospitals can commit by force a
person they have never seen, examined, or diagnosed.

3. The lack of “self-awareness” allows a party to be deprived of the right to informed
consent. Refusal of involuntary treatment can be taken as an indication of mental iliness
and can become grounds for treatment.

4. There is no legal procedure for establishing legal guardianship. It is frequent hospital
practice that whoever pays the necessary fees is awarded the status of “legal guardian” —
thus, all guardianship powers are conferred on the committing person.

5. “Whoever sends you in, gets you out”. In practice, unless the “patient” secures the
agreement of the person who has recommended treatment, there is no way to leave an
institution.

6. No corrective mechanism is available during the period of institutionalization. No third
party supervises commitment or hears appeals from committed patients.

7. Judicial relief after commitment is limited. A record of hospitalization and diagnosis of
mental iliness may lead to denial of the victim’s legal capacity to bring a lawsuit. Disputes
over the status of these cases as “medical disputes” and the establishment of actual
illness distract from the lack of standards for the commitment process.
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8. Compensation is extremely low. After years of struggle, victims of long-term
commitment typically receive only 20,000 to 30,000 RMB in compensation.

Zones of Absurdity as Zones of Action

This Report has found that three false conceptions lie behind the loopholes in the
involuntary commitment system.

First, prevailing opinion among Chinese psychiatrists has it that involuntary commitment is
not a legal but a purely medical issue, and has nothing to do with the restriction of
individual freedom. Hence, there is no judicial role in the process .

Second, prevailing opinion among Chinese psychiatrists takes involuntary civil
commitment against the patient's will to be “voluntary”. According to domestic psychiatry,
the committing person’s intention is the intention of the person committed.

Third, the legal standard of capacity to act is replaced by a medical standard of
“self-awareness”. The fact that a person denies being mentally ill directly deprives him of
the right to informed consent. This means a family member or other committing person
can be assigned legal guardianship of a committed person without the participation of a
court.

It is because of these three conceptual distortions that the commitment of any person is
possible.

Legislation Monopolized by Psychiatrists

25 years have passed since drafting of China's Mental Health Law began in 1985.
Although the Law has yet to pass, there are six existing local regulations on mental health.
Drafting of these regulations has been led by local health departments, and most expert
participants are doctors, thus limiting the participation of lawyers, sociologists, and others,
and leading to the monopolization of the process by psychiatry. The minimal legal
responsibility and increased power of psychiatrists under the current system are not
unrelated to this.

The 2009 draft of the Chinese Mental Health Law is a product of this psychiatric monopoly.
Article 26 affirms on its face the principle of voluntary hospitalization, yet provides that
when the consulting psychiatrist believes there is a need for hospitalization,
“hospitalization procedures are to be undertaken by the patient or the patient's guardian.”
This equates the intent of the committing person with the committed person’s intent.
Furthermore, internal ethics investigations in the profession consist merely of “every man
his own judge” — no effective mechanism exists to correct errors.
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Recommendations

The core recommendations of this Report are the establishment of an effective
mechanism for challenging civil commitments, and the guarantee of legal representation.
This Report recommends the gradual promotion of a set of effective mechanisms through
which the involuntarily committed may challenge their hospitalization. In the short run,
special procedures of the civil courts and complaint procedures established by health
supervision departments are available; in the long term, all commitments should be
reviewed by a judicial body.

Legal counsel must be provided to all who are involuntarily committed. In the short term,
hospitals cannot be allowed to deny a patient's right to retain legal counsel. In the long
term, the scope of government-supported legal aid should be extended to the mentally ill
under the Chinese Law on the Protection of People with Disabilites and the UN
Convention on the Rights of Persons with Disabilities.

In addition to these two core recommendations, this Report recommends that local Civil
Affairs Departments act as legal guardians for unhoused mentally ill people and provide
them with care.

In the criminal justice system, the power of courts to review civil commitments and judicial
determinations of mental illness must be guaranteed, along with the rights of all parties
(criminal suspects, defendants, and victims) to initiate procedures for judicial psychiatric
evaluation.

Finally, this Report calls for the implementation of the Madrid Declaration, proposed by the
World Psychiatric Association in 1996, to address the absence of ethical rules governing
the practice of psychiatry in China.
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